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1.
With a view to assisting riparian States bordering the same transboundary waters to ensure compliance with the regimes that govern their transboundary waters, this document proposes a strategy and framework for compliance review.  The proposed scheme can be applied at the international, regional, transboundary and catchment area levels, in the context of bilateral or multilateral agreements.  It will also help joint bodies to comply with their obligations under agreements on transboundary waters.
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2.
Under the overall guidance by Mr. W. Kakebeeke (project leader, Netherlands), the strategy and framework have been drawn up by Mrs.  P. Wouters (consultant, Water Law and Policy Programme, Dundee University, Scotland, United Kingdom) in consultation with a group of invited experts.  Staff of the UN/ECE and UNEP/ROE secretariats assisted in the drafting of this document and provided secretariat services (annex II).

3.
The views expressed in this document are those of the consultant and the other experts and do not necessarily reflect those of their organizations and institutions.

Draft decisions
4.
In addition to the draft decisions set out in document MP.WAT/2000/4, the Meeting may wish:

(a)   To examine the draft recommendations contained in proposed compliance review procedure (annex I) together with the explanatory notes contained in document MP.WAT/2000/5/Add.1;

(b)   On the basis of the procedure proposed in annex I and the outcome of the discussion at the second meeting of the Parties, to entrust the Working Group on Legal and Administrative Aspects to draft a compliance review procedure together with the Working Group on Water and Health (and any other appropriate body expected to be set up by the Signatories to the Protocol on Water and Health at its first meeting), for consideration by the Meeting of the Parties to the Convention and the Meeting of Signatories of the Protocol.

Annex I
GENEVA STRATEGY AND FRAMEWORK FOR MONITORING COMPLIANCE WITH

AGREEMENTS ON TRANSBOUNDARY WATERS: 

ELEMENTS OF A PROPOSED COMPLIANCE REVIEW PROCEDURE
Prepared by Mrs. P. Wouters (consultant, Dundee University, United Kingdom)

in consultation with the group of invited experts

and with the assistance of the UN/ECE and UNEP/ROE secretariats

Introduction
1.
With a view to assisting riparian States bordering the same transboundary waters to make a significant contribution to compliance with the regimes that govern their transboundary waters, this document proposes a strategy and framework for compliance review.  The elements set out below can be applied at the international, regional, transboundary and catchment area levels, in the context of bilateral or multilateral instruments.  It will also help joint bodies to comply with their obligations under agreements on transboundary waters.

2.
The terms used in this document are terms used in the UN/ECE Convention on the Protection and Use of Transboundary Watercourses and International Lakes (Helsinki, March 1992) and its Protocol on Water and Health (London, June 1999) rather than in other agreements and arrangements covering transboundary watercourses and international lakes.  For technical and administrative reasons, the explanatory notes are compiled in document MP.WAT/2000/5/Add.1.

I.   GENERAL CONSIDERATIONS AND APPROACHES
Compliance with international obligations
3.
Implementation and compliance encompass those State activities aimed at achieving the goals and objectives of the treaty regime 1/.  Compliance is an integral component of implementation and refers to a State=s behaviour in terms of its conformity with treaty commitments.  A compliance system is the set of treaty rules and procedures aimed at assessing, regulating, and ensuring compliance.  It is normally used to identify the acts of non-compliance, i.e. where a State does not meet its commitments, including its inability to give effect to substantive norms and standards; to fulfil procedural requirements; or to fulfill institutional obligations.  This may be accomplished through the creation of a compliance review procedure.

Reasons for non-compliance  

4.
Compliance depends on a State=s willingness and ability to meet specific treaty obligations.  2/   Thus Aa compliance system must anticipate the likely sources or motivations for Parties= non-compliance, and design responses that are likely to overcome resistant behaviour.@ 3/  Reasons for non-compliance may include ambiguity and indeterminancy in treaty language; limitations on the capacity of Parties to carry out their undertakings; and the temporal dimension of the social, economic, and political changes contemplated by regulatory treaties. 4/

Monitoring compliance with international watercourse agreements is essential
5.
Compliance with agreements on transboundary waters is essential to the sustained integrity of the agreed regime and to the peaceful management of transboundary waters in question.  With more than 500 international agreements concluded between riparian States, monitoring compliance could ensure the successful future of these arrangements.  An operational compliance review procedure would facilitate this process.

Need for compliance review procedures
6.
Agreements on transboundary waters do not provide for compliance review procedures.  Distinct from the practice of some recent global environmental agreements, 5/ most agreements on transboundary waters do not provide for the monitoring of compliance.  The only recent global convention on transboundary waters, the 1997 UN Convention on the Law of the Non-Navigational Uses of International Watercourses (not yet entered into force), apart from compulsory fact-finding, 6/ does not require the monitoring of compliance.  States are encouraged to develop compliance review procedures under regional framework agreements 7/, such the UN/ECE Convention on the Protection and Use of Transboundary Watercourses and International Lakes (Helsinki, 1992). 8/   They shall develop such procedures under its supplemental 1999 Protocol on Water and Health.  Recent regional agreements, directly, 9/ and indirectly, 10/ concerning transboundary waters also provide for the elaboration of compliance review procedures.

Non-legally binding mechanisms and the activities of joint bodies may enhance compliance review 

7.
Non-legally binding mechanisms may also contribute to ensuring compliance.  Soft-law instruments, such as guidelines, voluntary measures, targets and action plans, may provide the basis and mechanisms for compliance review. 11/  Joint bodies play an important role in the compliance review process, i.e. through monitoring of action plans, and of the efforts of States to meet objectives, standards and targets.

II.   COMPLIANCE STRATEGY
Basic principles
8.
The proposed strategy and framework for compliance review are based on the following premises:

(a)   The Parties agree to monitor compliance with their agreement(s) on transboundary waters through the establishment of a compliance review process.  This commitment of States may be found in the agreement on transboundary waters, or in subsequent instruments or mechanisms, including, for example, a decision of the Meeting of the Parties or activities of joint bodies;  12/

(b)   The compliance review process should be based on mechanisms designed to enhance, improve and ensure compliance, rather than on compliance control and enforcement tools and traditional judicial mechanisms.  To this end, the regime created should focus on positive measures and incentives aimed at facilitating compliance;

(c)   The instrument embodying the compliance review procedure should be, ideally, legally binding.  The obligations subject to compliance however, may arise out of non-legally binding instruments, for example, guidelines, voluntary measures, targets and objectives, and may relate to assessment of efforts undertaken, and not only of results achieved;  13/

(d)   The compliance review procedure is greatly enhanced by:


The elaboration of clear primary rules, objectives or targets;


The elaboration of compliance information systems;



The involvement of an institutional mechanism;


A response to problems with compliance that, in the first instance, is positive, forward-looking, non-confrontational and non-judicial and, is supplementary to, independent from, any settlement regime.  14/

Foundation for the strategy
9.
Most agreements on transboundary waters, including the recently adopted 1997 UN Watercourses Convention, do not provide for compliance review.  However, certain instruments, such as the 1999 Protocol on Water and Health to the 1992 UN/ECE Convention on the Protection and Use of Transboundary Watercourses and International Lakes envisage the elaboration of a compliance review procedure.  15/  Clearly, a strategy for compliance review must be founded on a commitment to such a procedure agreed to by States.

First element of the strategy: Establishing a baseline and system for review  
10.
Effective development of the compliance strategy requires a baseline for review, i.e. clear obligations capable of being verified. 16/  An agreed baseline and method for verification, established in a transparent and participatory manner, should preferably be in place before the compliance review procedure is implemented.  The compliance information system (i.e. monitoring, reporting, review, evaluation) should also be agreed to by the Parties.  17/

Second element of the strategy: Establishing the compliance review procedure
11.
The compliance review procedure should be set forth in a comprehensive compliance review framework and may be implemented through formal or informal mechanisms.  Some of its elements may be contained in the treaty regime, i.e. exchange of information, monitoring of standards or objectives, international support for national action, international cooperation, joint and coordinated international action, and so forth.  However, these components alone are not sufficient to ensure an efficient compliance review mechanism.

Third element of the strategy: Institutional mechanism
12.
The establishment of formal procedures for monitoring compliance should be regarded as a core element of any compliance review procedure.  An institutional mechanism, possibly in the form of the compliance review committee, should be created to provide a forum for dealing with compliance review without the necessity to invoke the dispute settlement mechanisms.  The review procedure could serve also to open avenues for positive support measures aimed at enabling compliance, such as technical advice and assistance, the elaboration of financial incentive schemes, and could provide a clearing-house for reporting and review of the Parties= performance under the treaty regime.

13.
Where there is an existing agreement, it might be most effective for the Parties to have the Meeting of the Parties of that instrument establish an institutional mechanism to define the compliance review procedure applicable to the treaty regime.  In particular the Meeting of the Parties should consider to: 18/

(a)   Establish a Compliance Review Committee for the review of compliance by the Parties with their obligations under the relevant convention; 19/

(b)   Establish a Technical Committee responsible for facilitating the compliance review procedure (i.e. through setting scientific standards; elaborating options for the best available technology (BAT), and so forth);

(c)   Determine the structure and functions of the Compliance Review Committee, the Technical Committee, and the procedures for review of compliance;

(d)   Urge the Parties to the Convention, to decide that the structure, functions and procedures set out in this compliance review procedure should apply for the review of compliance under related or other relevant instruments;

(e)   Resolve that the Compliance Review Committee as well as the structure, functions and procedures set out in the within instrument, should be available for the review of compliance with future related agreements, in accordance with the terms of those instruments and of any decisions of the Parties thereto.

Enhancing the compliance review procedure
14.
In addition to the above basic requirements, to enhance compliance, the Meeting of the Parties should consider:

(a)   Meeting regularly, at least once annually, or, alternatively, delegating relevant powers to the Compliance Review Committee;

(b)   Preparing an indicative list of possible situations that may be subject to the compliance review procedure; 20/

(c)   Elaborating positive incentive programmes to enhance and enable the possibility of compliance, such as transfer of technology, capacity-building, and financial incentives;

(d)   Facilitating the meaningful and relevant participation of the public (including NGOs) in the compliance review process;

(e)   Utilizing developments in telecommunications and information technology to make a significant contribution to effective compliance review;

(f)   Encouraging the Parties to seek, and facilitate compliance with, creative responses to achieving the goals of the treaty regimes, such as financial arrangements across international borders and jurisdictions to effectively assist with the reduction of pollution; 21/

(g)   Developing compliance review responses which are non-confrontational and non-judicial, i.e. consultations, fact-finding, commissions of inquiry, mediation, conciliation procedures and so forth;

(h)   Encouraging the Parties to consider innovative national, sub-regional and basin-wide measures that facilitate compliance, such as voluntary agreements, joint compliance review stewardships, innovative transnational arrangements (i.e State-industry agreements) and so forth.  22/

From strategy to framework
15.
With a view to implementing the compliance review strategy set forth above, following is a proposed framework for compliance review that might be adopted by Parties to an agreement on transboundary waters.  This framework could be adapted to any treaty regime on transboundary waters.

III.   OPERATIONALIZING THE COMPLIANCE STRATEGY - A PROPOSED FRAMEWORK 

       FOR A COMPLIANCE REVIEW PROCEDURE
Motivation for establishing the compliance review procedure
16.
Depending on the strategy adopted, the instrument of origin establishing the compliance review procedure may take a variety of forms (i.e. Protocol, decision of the Meeting of the Parties, and so forth. The latter mechanism may have distinct advantages over the former, such as being easier to negotiate, requiring less time to conclude and make effective).  In any event, in setting forth the motivation for that document the Parties should:

(a)   Refer to the goal of ensuring compliance with the relevant agreement on transboundary waters;

(b)   Emphasise the importance of maintaining the integrity of the regimes thereby created;

(c)   Emphasise the benefits of an established compliance review process in contributing to compliance with and maintaining the integrity of international regimes agreed to;

(d)   Recognise the process of compliance as a collective obligation of the Parties and note the importance of consensus-building, confidence-building and enhancing a climate of trust in the enhancement of this process;

(e)   Endorse the principle of public participation in the compliance review process;

(f)   Refer to the relevant provisions of the relevant agreement on transboundary waters;  23/

(g)   Refer to the relevance of the instrument establishing the committee to the compliance review of other agreements on transboundary waters.

Compliance review procedure: objectives
17.
The objectives of the compliance review procedure should be to facilitate, encourage and ensure effective compliance with the agreement on transboundary waters in a manner that avoids complexity, confrontation, is transparent, 24/ and that leaves with the Meeting of the Parties the right to take decisions relating to the compliance verification and control.

Compliance information systems (reporting, review, evaluation)
18.
The Parties should consider requiring reporting 25/ by the Parties to the Compliance Review Committee at regular intervals on the following range of issues:

(a)   The legal, regulatory, or other measures taken by them to ensure compliance with the obligations under the treaty regime and of decisions and recommendations adopted thereunder, including in particular, measures taken to prevent and punish conduct in contravention of those provisions;

(b)   The effectiveness of the measures referred to above;

(c)   Problems encountered in complying with the relevant obligations.

Composition of the Compliance Review Committee
19.
The Compliance Review Committee should:

(a)   Consist of a limited number of Parties to the treaty regime.  Only those Committee members Parties in good standing to the Convention in respect of which compliance procedures are undertaken may participate in those procedures.  If as a result of the operation of this paragraph the size of the Committee is reduced to a number of members below that considered acceptable, the Committee should refer the matter in question to the Meeting of the Parties;

(b)   Be elected in staggered terms in order to provide continuity and regular change of personnel;

(c)   Elect its own Chairman and Vice-Chairman;

(d)   Unless otherwise decided, meet regularly.  The secretariat should arrange for and service the Committee=s meetings.

Functions of the Compliance Review Committee
20.
The Compliance Review Committee should: 


(a)   Review periodically compliance by the Parties with their reporting requirements;

(b)   Consider any submission or referral made in accordance with this instrument with a view to securing a constructive solution;

(c)   Be satisfied, before considering such a submission or referral, that the quality of data reported by a Party has been evaluated by a relevant technical body under the Meeting of the Parties or, where appropriate, by an expert nominated by the Meeting of the Parties;  26/ 

(d)   Prepare, at the request of the Meeting of the Parties, and based on any relevant experience acquired in the performance of its functions regular reports on compliance with the specified obligations in the treaty regime.  27/

Parameters for compliance review
21.
The Meeting of the Parties should consider establishing a list of situations subject for compliance review.  28/

Initiation of, access to, and transparency of the compliance review proceedings
22.
A submission may be brought before the Compliance Review Committee by:

(a)   One or more Parties to the Convention who may have reservations about another Party=s compliance with its obligations under that instrument:  Such a submission should be addressed in writing to the secretariat and supported by corroborating information.  The secretariat should, within two weeks of receiving a submission, send a copy of it to the Party whose compliance is at issue.  Any reply and information in support thereof should be submitted to the secretariat and to the Parties involved within three months or such longer period as the circumstances of a particular case may require.  The secretariat should transmit the submission and the reply, as well as all corroborating and supporting information, to the Committee, which should consider the matter as soon as practicable;

(b)   A Party that concludes that, despite its best endeavours, it is or will be unable to comply fully with its obligation under the Convention:  Such a submission should be addressed in writing to the secretariat and explain, in particular, the specific circumstances that the Party considers to be the cause of its non-compliance.  The secretariat should transmit the submission to the Committee, which should consider it as soon as practicable.  29/

(c)   The secretariat, when it becomes aware of possible non-compliance by a Party with its obligations:  In such event, it may request the Party concerned to furnish necessary information about the matter.  If there is no response or the matter is not resolved within three months or such longer period as the circumstances of the matter may require, the secretariat should bring the matter to the attention of the Committee.

Communications by the public
23.
In involving the public in the compliance review procedure, 30/ Parties should focus on:

(a)   Whether it is appropriate for the Compliance Review Committee to consider communications from the public;

(b)   The extent to which the public should participate in the Compliance Review Committee;

(c)   The extent to which the public should be involved in decision-making under the compliance review procedure;

(d)   How the Apublic@ is to be identified for the purposes of (a) to (c) above, taking into account that according to the UN/ECE Water Convention and its Protocol on Water and Health, Athe public@ means any one or more natural or legal persons and, in accordance with national legislation or practice, their associations, organisations and groups.  31/

Information gathering
24.
To assist the performance of its functions, the Committee may:

(a)   Request further information on matters under its consideration, through the secretariat;

(b)   Undertake, at the invitation of the Party concerned, information gathering in the territory of the Party;

(c)   Consider any information forwarded by the secretariat concerning compliance with the Convention.

Entitlement to participate
25.
A Party in respect of which a submission or referral is made should be entitled to participate in the consideration by the Committee of that submission or referral, but should not take part in the preparation and adoption of any report or recommendations of the Committee.

Confidentiality
26.
The Committee should ensure the confidentiality of any information that has been provided to it in confidence.

Committee report to the Meeting of the Parties
27.
The Committee should report at least once a year on its activities to the Meeting of the Parties and make such recommendations as it considers appropriate, taking into account the circumstances of the matter, regarding compliance with the Convention.

Measure for compliance review
28.
The Parties to the agreement meeting within the Meeting of the Parties, may, upon consideration of a report and any recommendations of the Committee, decide upon measures of a non-discriminatory nature to bring about full compliance with the instrument in question, including measures to assist a Party=s compliance.  Any such decision should be taken by consensus.

Dispute settlement and compliance review procedure
29.
Application of the compliance review procedure should be without prejudice to operation of the dispute settlement provisions contained in the relevant instruments.  The Compliance Review Committee must be notified of any dispute settlement proceeding.
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